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ON THE ROAD
By Norm Bowers, Local Road Engineer

Private Pipelines on Public  
Right-of-way

On occasion, private companies or individuals 
request permission to install a pipeline on 
county right-of-way. Common examples 

include crude oil lines between an oil well and a 
tank battery, an irrigation pipe, a water line from 
a well to a house, and a pipe carrying animal waste from a feed lot 
to a lagoon. Counties are used to granting permission for public 
utilities to install their lines on right-of-way and the request from 
a private company does not seem much different. However, there 
is a lot of difference.

When county roads were first opened in the 1800s the public, in 
the name of the county, acquired an easement for a public road. 
The county does not own the land, they just have a road easement. 
Normally the use of an easement is restricted to a specific 
purpose, and the use of the easement cannot be expanded without 
an additional grant by the underlying land owner. However, at 
the time the roads were originally opened no one thought about 
electric lines, phone lines, gas lines, and broadband that would 
later be invented and become public necessities. As these utilities 
started to emerge there were a series of court cases and state laws 
that expanded the permitted use of road right-of-way to include 
these public utilities. 

In Kansas the authority to place public utilities in road right-of-
way has been established by a series of Kansas Supreme Court 
decisions and were best summarized by Mall v. C. & W. Rural 
Elec. Coop. Ass’n Inc., 213 P.2d 993,996 (Kan. 1950). These 
court cases generally allow the use of road right-of-way by public 
utilities, provided that it does not “seriously impede or endanger 
public travel or unnecessarily interfere with the reasonable use 
of the highway by other members of the public and there is no 
invasions of the rights of the owners of abutting lands.” There 
are specific statutory provisions for electric cooperatives (KSA 
17-4601), sewerage corporations (KSA 16-623-4), telegraph and 
telecommunications (KSA 17-1901), wind power (KSA 17-4654), 
and then in 2016 broadband (KSA 66-2019). 

State statutes allow cities to have franchise agreements with utility 
companies which authorize these utilities to occupy the city’s 
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right-of-way for a fee, and provide service to city 
customers (KSA 12-2001 et seq.). State statutes do 
not allow Counties to have franchise agreements. 

There are a limited number of public utility 
companies which can legally occupy the right-of-
way, but there are an unlimited number of private 
companies that could request to use the right-of-
way. Since our right-of-ways are already crowded 
with public utilities, there is rarely enough room 
for private utilities. Working with public utilities 
is troublesome, and there are a lot of difficult 
issues that continually arise. However, there are 
much more serious long-term issues involved with 
private utilities. 
•	 The company may not be a member of Kansas 

One-Call system so the line may not be flagged 
when there is construction work in the area.

•	 There is no guarantee that the facilities will be 
maintained properly.

•	 The owner may not have the financial 
capability to pay for road damage that may 
occur, or to perform relocation for necessary 
road work. 

•	 The ownership of the line may change and the 
new owner may not realize their responsibility 
for the pipeline in the right-of-way. 

•	 The owner may not be available to respond in 
an emergency.

As you can see from this list, there are no benefits 
to the county to have a private line on the right-of-
way. 

Since the county only has a road easement, it is 
most people’s opinion that the county does not 
have authority to grant an easement or a permit to a 
private party to install facilities in the right-of-way. 
As you might imagine this situation has occurred 
many times in the past. In fact, there are four 
attorney general opinions (81-242. 82-27, 82-228 
& 99-53), which have opined that the county does 
not have authority to grant an easement or a permit 

to a private party for facilities in the right-of-way. 
The best policy is to not allow parallel lines in 
the right-of-way, but allow pipeline crossings. 
If a company needs to cross the road, they have 
already obtained permission to install the line 
from the adjoining land owners, so there are no 
issues with the county having authority to grant the 
permit. Where pipelines cross the road they should 
be clearly marked, as few private companies are 
members of One-Call. 

Many times pipeline owners come to the county 
for permission to install their line on the right-of-
way because they can’t get permission to lay their 
line on private property. I can sympathize with the 
company, but their difficulties do not make it the 
county’s obligation to stretch the law and allow the 
use of the public right-of-way for private  
purposes.  n

If you like roads, and who doesn’t, you may be 
interested in my twice monthly email on current 
road issues and road items of statewide interest. 
If you would like to receive these emails just send 
me an email request with position, and county or 
company at bowers@kansascounties.org. 

FIGURE 1. Private lines are not always installed to 
normal standards.
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